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Marilyn L. Graves

Clerk of Su C
SUPREME COURT OF W SCONSI N vt

In the Matter of the Amendnent of

Supreme Court Rules: SCR 20:3.6 -- ORDER
Trial Publicity; 20:3.8 -- Special No. 97-06
Responsibilities of a Prosecutor

The court held a public hearing Cctober 19, 1999 on the
anended petition of the Wsconsin Association of Crimnal
Def ense Lawyers for the amendnent of Suprenme Court Rule 20:3.6
to limt the restriction on trial publicity to |awers
participating in the investigation or litigation of the matter
and | awyers associated in a firm or governnent agency w th such
a lawer and to permit a |lawer to nake a statenent a reasonable
| awer would believe necessary to protect a client from
substantial undue prejudicial effect of publicity not initiated
by the |awer or the lawer's client. The anended petition also
proposed the anendnent of Suprene Court Rule 20:3.8 to prohibit,
wth sone exceptions, a prosecutor from nmaking certain
extrajudicial comments.

The court has considered the petition, the presentations at
the public hearing, and the material filed with the court in the
matter.

I T IS ORDERED that, effective January 1, 2000, the Suprene

Court Rules are amended as fol |l ows:



1. 20:3.6(a) of the supreme court rules is anmended to

read:

20:3.6(a) A | awyer who IS parti ci pating or has
participated in the investigation or litigation of a matter
shall not make an extrajudicial statenment that a reasonable

person would expect to be dissemnated by neans of public
communi cation if the |awer knows or reasonably shoul d know that
it wll have a substantial |ikelihood of materially prejudicing

an adj udi cative proceeding in the nmatter.

2. 20:3.6(c) (intro.) of the suprenme court rules is anmended to
read:
20:3.6(c) (intro.) Notw thstanding par agr aphs (a) and

(b)(1-5), a |awer invelved—+n—the—investigation—or—ttigation
of—amatter may state without—elaberatien all of the foll ow ng:

3. 20:3.6(c) (1) of the suprene court rules is anmended to read:

20:3.6(c) (1) the general—nature—of —the—¢laim or—defense

claim offense or defense involved and, except when prohibited

by law, the identity of the persons invol ved;

4. 20:3.6(c)(3) of the suprene court rules is anmended to read:

20:3.6(c)(3) that an investigation of the nmatter is in

pr ogr ess—heludi-ng—the—general—scope—of the investigation—the

5. 20:3.6(c)(7) (intro.) of the supreme court rules is
anmended to read:

20:3.6(c)(7) (intro.) In a crimnal case, in addition to

subpar agraphs (1) through (6):




6. 20:3.6(d) and (e) of the suprene court rules are created to
read:

20:3.6(d) Notw thstanding paragraph (a), a |lawer nay make
a statenent that a reasonable |lawer would believe is required
to protect a client from the substantial |Iikelihood of undue
prejudicial effect of recent publicity not initiated by the
| awyer or the lawer's client. A statenent nmade pursuant to
this paragraph shall be limted to information that is necessary
to mtigate the recent adverse publicity.

(e) A lawer associated in a firm or governnent

agency with a l|lawer subject to paragraph (a) shall

not make a statenent that is prohibited by paragraph

(a).

7. The COMVENT to 20:3.6 of the suprenme court rules is anmended
to read:

It is difficult to strike a balance between protecting the
right to a fair trial and safeguarding the right of free
expression. Preserving the right to a fair trial necessarily
entails sonme curtailnment of the information that may be
di ssem nated about a party prior to trial, particularly where
trial by jury is involved. If there were no such |limts, the
result would be the practical nullification of the protective
effect of the rules of forensic decorum and the exclusionary
rules of evidence. On the other hand, there are vital social
interests served by the free dissem nation of information about
events having |egal consequences and about |egal proceedings

t hensel ves. The public has a right to know about threats to its



safety and neasures ained at assuring its security. It also has
a legitimate interest in the conduct of judicial proceedings,
particularly in matters of general public concern. Furthernore,
the subject nmatter of |egal proceedings is often of direct

significance in debate and deliberation over questions of public

policy.

Speci al rules of confidentiality may validly govern
pr oceedi ngs in juvenile, donestic relations and nment al
di sability proceedings, and perhaps other types of litigation.
Rul e 3.4(c) requires conpliance wth such rules.

The Rule sets forth a basic general prohibition against a

lawer's making statenents that the |awer knows or should know

w Il have a substantial |ikelihood of materially prejudicing an

adj udi cati ve proceedi ng. Recogni zing that the public value of

informed commentary is great and the |ikelihood of prejudice to

a proceeding by the cormmentary of a |lawer who is not involved

in the proceeding is small, the rule applies only to | awers who

are or who have been involved in the investigation or litigation

of a case and their associ ates.

Paragraph (b) lists certain subjects that are nore |ikely

than not to have a material prejudicial effect on a proceedi ng,

particularly when they refer to a civil matter triable to a




jury, a crimnal matter, or any other proceeding that could

result in deprivation of |iberty.

Paragraph (c) identifies specific matters about which a

| awyer's statenments would not ordinarily be considered to

present a substantial |ikelihood of material prejudice and

should not in any event be considered prohibited by the genera

prohi bition of paragraph (a). Paragraph (c) is not intended to

be an exhaustive listing of the subjects upon which a | awer my

make a statenment, but statenents on other nmatters nay be subject

to paragraph (a).

Anot her relevant factor in determning prejudice is the

nature of the proceeding involved. Cimmnal jury trials wll be

nost sensitive to extrajudicial speech. Cvil trials may be

| ess sensitive. Non-jury hearings and arbitration proceedi ngs

may be even less affected. The Rule wll still place

limtations on prejudicial coments in these cases, but the

I'i kel i hood of prejudice nmay be different depending on the type

of proceedi ng.

Finally, extrajudicial statenents that mght otherw se

raise a question under this Rule may be perm ssible when they

are made in response to statenents made publicly by another

party, another party's l|lawer, or third persons, where a

reasonabl e | awyer woul d believe a public response is required in

order to avoid prejudice to the lawer's client. When

prejudicial statenents have been publicly mnade by others,

responsive statenents may have the salutary effect of |essening

any resulting adverse inpact on the adjudicative proceeding.




Such responsive statenents should be |limted to contain only

such information as is necessary to mtigate undue prejudice

created by the statenments made by ot hers.

Commttee Comment: The conmttee has substituted the words
"deprivation of liberty" for the word "incarceration."”

Suprene Court Comment, 1999: The harm to be avoided in

paragraph (e) is not the "substantial undue prejudicial effect”

of publicity set forth in the ABA Mdel Rule 3.6(c) but,

consistent with paragraph (a), the "substantial |I|ikelihood of

undue prejudicial effect.”

IT IS FURTHER CORDERED that the petition, insofar as it
proposed the anmendnent of SCR 20:3.8, is denied.

I T IS FURTHER ORDERED that notice of this anmendnent of the
Suprene Court Rules be given by a single publication of a copy
of this order in the official state newspaper and in an official
publication of the State Bar of W sconsin.

Dated at Madison, Wsconsin, this 9th day of Novenber,
1999.

BY THE COURT:

Marilyn L. G aves,
Clerk of Court



